STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

SAVANNA SCHOOL DI STRI CT,

Charging Party, Case No. LA-CO 204
V. PERB Deci sion No. 276
SAVANNA DI STRI CT TEACHERS ASSCOCI ATI ON, Decenber 31, 1982

Respondent .
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Appear ances: Steven J. Andel son and Brian M Libow, Attorneys
(At ki nson, Andel son, Loya, Ruud & Ronp) for Savanna School
District; A Eugene Huguenin, Jr., Raynond L. Hansen and
Charles R Gustafson, Attorneys for Savanna District Teachers
Associ ati on.

Bef ore Tovar, Jaeger and Morgenstern, Menbers.
DEC SI ON
TOVAR, Menber: The Savanna School District appeals a
hearing officer's dismssal of its charge that the Savanna
District Teachers Association violated subsection 3543.6(c) of

the Educational Enploynent Relations Act (EERA)! by incl uding

The EERA is codified at Governnent Code section 3540 et
seq. Al statutory references herein are to the Governnent
Code unl ess ot herw se indicated.

Section 3543.6(c) provides as follows:

It shall be unlawful for an enpl oyee
organi zation to:

Refuse or fail to neet and negotiate in good
faith with a public school enployer of any
of the enployees of which it is the

excl usive representative.



on its negotiating team enpl oyees of several neighboring school
districts. The attached Notice of Dism ssal, issued by the
hearing officer, is based on the hearing officer's concl usion
that the charge fails to allege a prima facie violation of the
EERA.

On review, the Public Enploynent Rel ations Board has
considered the hearing officer's Notice of Dism ssal, the
Savanna School District's appeal thereof and the entire record
in this case. Finding no prejudicial error of |aw or procedure
in the Notice of Dismssal, we sunmarily affirm the heari ng.
officer's determination to dismss the charge and adopt her
conclusions of law set forth in the Notice of D sm ssal as
those of the Board itself.

ORDER

Upon review of the entire record in this case, the Public
Enpl oynent Rel ati ons Board ORDERS that the charge filed in Case
No. LA-CO- 204 is DI SM SSED wi t hout |eave to anend.

- Menbers Jaeger and Morgenstern joined in this Decision.



STATE OF CALI FORNI A

PUBLI C EMPLOYMENT RELATI ONS BOARD

SAVANNA SCHOOL DI STRI CT,

Charging Party, Case No. LA-CO 204
NOTI CE OF REFUSAL TO
| SSUE COVPLAI NT AND
DI SM SSAL W TH LEAVE
TO AMEND

V.

SAVANNA DI STRI CT | TEACHERS
ASSOCI ATI ON,

Respondent .

e e R R i

NOTI CE IS HEREBY G VEN that no conplaint will be issued in
the above-captioned unfair prac.:ti-ce charge and that it is
hereby DI SM SSED wi t h Iéave to amend within twenty (20)
cal endar days after service of this Notice. Thié action is
taken on the ground that the charge fails to allege a prinma
facie violation of the 'Educat i onal Enpl oynent Rel ations Act
(hereafter EERA).?

PROCEDURAL _HI STORY

Savanna School District (hereafte.r 'chargi ng party or
Di stri.ct) filed this charge on Septenber 1, .1981, alleging a
violation of section 3543.6(c). | The essence of the all egation
is that Sav.anna District Teachers Association (hereafter

respondent or Association), which is the exclusive

Gover nnent Code section 3540 et seq. All statutory
references are to the California Governnent Code unless
ot herwi se specified.



representative of a unit of certificated enployees of the
District, has failed and refuses to neet and negotiate in good
faith by including, as permanent nmenbers of its contract
negotiating team two enpl oyees who are not nmenbers of the
District bargaining unit represented by the respondent.
| nst ead, these persons are nenbers of bargaining units in
nei ghboring school districts. Allegedly, the Association has
insisted on the presence of these persons as a condition of
continuing negotiations with the District. The District
asserts that the inclusion of non-bargaining unit
representatives on the Association's negotiating teamis an
unl awful attenpt by the respondent to

impl erent a nul ti-enpl oyer bargaining unit

under the auspices of coordi nated bargai ning

which . . . inpedes and underm nes,

and continues to I npede and under m ne, and,

further, has the effect of inpeding and

undernining the progress and resolution of

i ssues in negotiations by injecting outside

concerns, issues and phil osophies which are

not necessarily related to the goals,

obj ectives and needs of the Enployer's

certificated bargaining unit enployees.

DI SCUSSI ON

The essence of this charge is that the Associ ation has
viol ated section 3543.6(c) by engaging in or attenpting to
engage in "coordi nated bargaining” which is also known as

coalition or regional bargaining.?

’See Morris, The Devel oping Labor Law '1971), p. 283.




Section 3543.6(c) makes it unlawful for an enpl oyee
organi zati on to:
(c) Refuse or fail to neet and negotiate in
good faith wwth a public school enployer of
any of the enployees of which it is the
~exclusive representati ve.
Since the PERB has not had occasion to decide the question
of the legality of coordinated bargaining within the neaning
of section 3543.6(c), it is appropriate to look to federal

3

precedent for guidance. In private sector |abor relations,

coordi nated bargaining has generated nuch case |aw supporting

4 Under section 8(a)(5) of the Labor Managenent

the concept.
Rel ati ons Act§ (hereafter LMRA), the National Labor

Rel ati ons Board (hereafter NLRB) and the federal courts have
formulated a test for determning the legality of coordinated
bargaininé as a bargaining tactic. That test, which is based
on a case involving an enployer's refusal to bargain because
of objections to outsider nmenbers of the union negotiating

comm ttee, requires a showing of a "clear and present danger

to the bargaining process.” See General Electric Co. v.

®Fire Fighters Union v. City of Vallejo (1974) 12 cCal.3d
608 [87 LRRM 2453].

dgee, for exanpl e, General Electric Co. v. NLRB (2d Cir.
1969) 412 F.2d [71 LRRM 2418]; Standard Ol Co. v. NLRB (6th
Cir. 1963) 322 F.2d 40 [54 LRRM 2007]; Internationa

Br ot her hood of Teansters (2d Cir.1960) 284 F.2d 893 [47 LRRM

2080] .

°29 U.S.C, sec. 158(a)(5).



NLRBL'supra, 71 LRRM at 2424. In this same case, the NLRB had

earlier held that a mi xed-union negotiating conmttee is not

per se inproper and that absent a showing of "substantia

evi dence of wulterior notive or bad faith,” a union's right to
select its negotiating conmittee cannot be qualified because

of the nmere possibility that the presence of "outsiders" is

i nherently disruptive of the bargaining process. See Genera

Electric Co. (1968) 173 NLRB No. 46 [69 LRRM 1305]. The

Second Circuit, in upholding the NLRB's order, declared that
the "rights of enployees [section 7 of the NLRA] and the
corresponding right of enployers [section 8(b)(l)(B) of the
NLRA] to choose whonever they wish to represent themin form
| abor negotiations is fundanental to the statutory schene. " 8
Section 3543 gives public school enployees the right to
form join and participate in the activities of enployee
organi zations of their own choosing for the purpose of
representation on all matters related to enpl oyer-enpl oyee
relations. Even though the |anguage of section 3543 is not
precisely the sane as that of section 7 of the NLRA, which
guarantees to enployees "the right to bargain collectively

'through representatives of their own choosing,” it is simlar

enough to conclude that the General Electric doctrine is

®General Electric Co. v. NLRB, op. cit., 71 LRRMat 2421.



applicable to charges of alleged coordi nated bargai ning by
public school enployees and their representatives.

Applying this test to the present case, it is concluded
that respondent's conduct, as alleged, does not present a
"clear and present danger to the bargain?ng process" between
the parties. Although it is alleged that continued
negoti ati ons have been conditioned on the presence of the
non-bargai ning unit representatives, there is no allegation
that the Association has actually failed or refused to neet
and negoti ate because of the District's objections to the
inclusion of "outsiders.” And, finally, the conplaint that
the presence of "outsiders" inpedes and underm nes the
negotiating process is not supported by any concrete exanples
of disruptions to the proceés that woul d denonstrate "ulterior
notive or bad faith" on the part of the Association. In the
absence of nore specific al l egations, the respondent's conduct

does not rise to the level of an unfair practice.

This dismssal with |eave to amend is issued pursuant to.
PERB Regul ation 32630(a). |If the charging party chooses to
amend, the anmended charge nust be filed with the Los Angel es
Regional O fice of the PERB within twenty (20) cal endar days.
(PERB Regul ation 32630(b).) Such amendnent nust be actually
received at the Los Angeles Regional Ofice of the PERB before
the close of business (5:00 p.m) on Cctober 13, 1981 in order
to be tinely filed. (PERB Regul ation 32135.)



If the charging party chooses not to anend the charge, it
may obtain review of the dismssal by filing an appeal to the
Board itself within twenty (20) cal endar days after service of
this Notice. (PERB Regul ation 32630(b).) Such appeal nust
be actually received by the Executive Assistant to the Board
before the close of business (5:00 p.m) on Cctober 13, 1981
in order to be tinely filed. (PERB Regul ation 32135.) Such
appeal nmust be in writing, nust be signed by the charging
party or its agent, and nust contain the facts and argunents
upon which the appeal is based. (PERB Regul ati on 32630(b).)
The appeal nust be acconpani ed by proof of service upon all

parties. (PERB Regulations 32135, 32142 and 32630(b).)

Dat ed: Septenber 23, 1981 WLLIAM P. SMTH
Chi ef Admi nistrative Law Judge

By
W Jean Thonas
Hearing O ficer



